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1. In this appeal for Assessment Year 2013-14, the assessee is
aggrieved by levy of penalty u/s 271(1)(C) for Rs.77.53 Lacs. The
same was initiated as well as levied by Ld. Commissioner of
Income Tax (Appeals)-50, Mumbai vide order dated 18/09/2017 in
the light of its appellate order passed on 30/03/2017.

2.1 The chronology of the event is that in assessment framed u/s
143(3), the assessee was saddled with addition of Rs.57.62 Lacs,
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being 20% of alleged on-money component stated to be received
by the assessee on sale of certain flats during the year. Upon
further appeal, Ld. CIT(A) deleted the same by observing that Ld.
AO could not bring enough evidence on record that the assessee
received on-money. At the same time, Ld. CIT(A) proposed an
enhancement of Rs.258.43 Lacs in view of the fact that the
assessee was required to follow percentage of completion method
of accounting to recognize the revenue. After perusing requisite
project details as furnished by the assessee, the Ld. CIT(A) arrived
at project profits of Rs.258.43 Lacs and proposed the same in its
appellate order dated 30/03/2017.

2.2 Consequently, penalty proceedings were initiated against the
assessee and the assessee was saddled with impugned penalty of
Rs.77.53 Lacs by Ld. CIT(A) vide penalty order dated 18/09/2017.
The same is the subject matter of appeal before us.

2.3 We find that the assessee assailed the enhancement as
proposed in appellate order before this Tribunal vide ITA
No0.5049/Mum/2017 order dated 19/02/2020. The coordinate
bench, vide para-11 of the order, directed Ld. AO to estimate the
profits to the extent of sales achieved by the assessee during the
year i.e. 1032 Sq. Ft. and estimate the profits at Rs.55.64 Lacs. It is
evident from the order that the enhancement as proposed by Ld.
CIT(A) has substantially been reduced and in para-12 of the order,
it has been observed that the method proposed by Ld. CIT(A) is not
applicable to the present case. This being the case, penalty u/s
271(1)(c) as levied by Ld. CIT(A) would not survive. However, since

Ld. AO has been directed to estimate the profits in certain manner
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and the order of the Tribunal would certainly result into certain
additions in the hands of the assessee, Ld. AO is free to initiate
fresh penalty proceedings against the assessee based on his
assessment order, if found applicable.

3. The appeal stand allowed in terms of our above order.

Order pronounced on 14" January, 2021.
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